§701.66

therefore excluded from the require-
ments of 5 U.S.C. 552. Nevertheless, un-
published decisions of the United
States Navy-Marine Corps Court of
Military Review, although not indexed,
are available for public inspection at
the location shown in §701.32(c).

§701.66 Publication of proposed regu-
lations for public comment.

(a) Discussion. The requirements of
this section are not imposed by stat-
ute, but are the implementation of
policies and procedures created admin-
istratively in 32 CFR part 336. In effect,
the pertinent provisions of 32 CFR part
336 establish, within the Department of
Defense and its components, proce-
dures that are analogous to the public
rulemaking procedures applicable to
some functions of other Federal agen-
cies under 5 U.S.C. 553. While the ad-
ministrative policy of encouraging the
maximum practicable public participa-
tion in the Department of the Navy
rulemaking shall be diligently fol-
lowed, determinations by the Depart-
ment of the Navy as to whether a pro-
posed regulatory requirement origi-
nated by it comes within the purview
of this paragraph and the correspond-
ing provisions of 32 CFR part 336, and
as to whether inviting public comment
is warranted, shall be conclusive and
final.

(b) Classes of documents affected. Each
proposed regulation or other document
of a class described in §701.64(a) (or a
proposed revision of an adopted docu-
ment of any of those classes) which
would “‘originate” within the Depart-
ment of the Navy a requirement of gen-
eral applicability and future effect for
implementing, interpreting, or pre-
scribing law or policy, or practice and
procedure requirements constituting
authority for prospective actions hav-
ing substantial and direct impact on
the public, or a significant portion of
the public, must be evaluated to deter-
mine whether inviting public comment
prior to issuance is warranted. Docu-
ments that merely implement regula-
tions previously issued by higher naval
authorities or by the Department of
Defense will not be deemed to “‘origi-
nate’ requirements within the purview
of this section. If a proposed document
is within the purview of this section,
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publication to invite public comment
will be warranted unless, upon evalua-
tion, it is affirmatively determined
both that a significant and legitimate
interest of the Department of the Navy
or the public will be served by omitting
such publication for public comment,
and that the document is subject to
one or more of the following excep-
tions:

(1) 1t pertains to a military or foreign
affairs function of the United States
which has been determined under the
criteria of an Executive Order or stat-
ute to require a security classification
in the interests of national defense or
foreign policy;

(2) It relates to naval management,
naval military or civilian personnel, or
public contracts (e.g., Navy Procure-
ment Directives), including non-
appropriated fund contracts;

(3) It involves interpretative rules,
general statements of policy, or rules
of agency organization, procedure, or
practice; or

(4) It is determined with regard to
the document, for good cause, that in-
viting public comment is impractica-
ble, unnecessary, or contrary to the
public interest.

(c) Procedures—(1) Normal case. Unless
the official having cognizance of a pro-
posed regulatory document determines
under the criteria of §701.66(b) that in-
viting public comment is not war-
ranted, he or she shall cause it to be
published in the FEDERAL REGISTER
with an invitation for the public to
submit comments in the form of writ-
ten data, views, or arguments during a
specified period of not less than 30 days
following the date of publication. An
opportunity for oral presentation nor-
mally will not be provided, but may be
provided at the sole discretion of the
official having cognizance of the pro-
posed directive if he or she deems it to
be in the best interest of the Depart-
ment of the Navy or the public to do
so. After careful consideration of all
relevant matters presented within the
period specified for public comment,
the proposed document may be issued
in final form. After issuance, the
adopted document, and a preamble ex-
plaining the relationship of the adopt-
ed document to the proposed document
and the nature and effect of public



Department of the Navy, DoD

comments, shall be published in the
FEDERAL REGISTER for the guidance of
the public.

(2) Where public comment is not war-
ranted. The official having cognizance
of a proposed document within the pur-
view of this paragraph shall, if he or
she determines that inviting public
comment concerning the document is
not warranted under the criteria of
§701.66(b), incorporate that determina-
tion, and the basis therefor, in the doc-
ument when it is issued or submitted
to a higher authority for issuance.
After issuance, such document shall be
published in the FEDERAL REGISTER for
the guidance of the public, if required
under §701.64(b).

§701.67 Petitions for issuance, revi-
sion, or cancellation of regulations
affecting the public.

In accordance with the provisions of
32 CFR part 336, the Department of the
Navy shall accord any interested per-
son the right to petition, in writing,
for the issuance, revision, or cancella-
tion of regulatory document that origi-
nates, or would originate, for the De-
partment of the Navy, a policy, re-
quirement, or procedure which is, or
would be, within the purview of §701.66.
The official having cognizance of the
particular regulatory document in-
volved, or having cognizance of the
subject matter of a proposed document,
shall give full and prompt consider-
ation to any such petition. Such offi-
cial may, at his or her absolute discre-
tion, grant the petitioner an oppor-
tunity to appear, at his or her own ex-
pense, for the purpose of supporting the
petition, if this is deemed to be com-
patible with orderly conduct of public
business. The petitioner shall be ad-
vised in writing of the disposition, and
the reasons for the disposition, of any
petition within the purview of this sec-
tion.

Subpart F—Department of the
Navy Privacy Act Program

AUTHORITY: Pub. L. 93-579, 88 stat. 1896 (5
U.S.C. 552a).

SOURCE: 59 FR 55348, Nov. 7, 1994, unless
otherwise noted.
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§701.100 Purpose.

Subparts F and G of this part imple-
ment the Privacy Act (56 U.S.C. 552a),
and DoD Directive 5400.111, and DoD
5400.11-R 2, (see 32 CFR part 310) and
provides Department of the Navy poli-
cies and procedures for:

(a) Governing the collection, safe-
guarding, maintenance, use, access,
amendment, and dissemination of per-
sonal information kept by Department
of the Navy in systems of records;

(b) Notifying individuals if any sys-
tems of records contain a record per-
taining to them;

(c) Verifying the identity of individ-
uals who request their records before
the records are made available to
them;

(d) Notifying the public of the exist-
ence and character of each system of
records.

(e) Exempting systems of records
from certain requirements of the Pri-
vacy Act; and

(f) Governing the Privacy Act rules
of conduct for Department of the Navy
personnel, who will be subject to crimi-
nal penalties for noncompliance with 5
U.S.C. 552a, as amended by the Com-
puter Matching Act of 1988.

§701.101 Applicability.

This subpart and subpart G of this
part apply throughout the Department
of the Navy. It is also applicable to
contractors by contract or other le-
gally binding action, whenever a De-
partment of the Navy contract pro-
vides for the operation of a system of
records or portion of a system of
records to accomplish a Department of
the Navy function. For the purposes of
any criminal liabilities adjudged, any
contractor or any employee of such
contractor is considered to be an em-
ployee of Department of the Navy. In
case of a conflict, this subpart and sub-
part G of this part take precedence
over any existing Department of the
Navy directive that deals with the per-
sonal privacy and rights of individuals

1Copies may be obtained, at cost, from the
National Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.

2See footnote 1 to §701.100.



